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Abstract, The general reflection of certainty and predictability in
the decisions of the courts could be traced from the trend of
decided Islamic Banking cases itself. Some studies highlighted the
trend in decided Islamic Banking cases but not in detail, with a
limited scope of discussion and did not cover the current and the
latest decided cases. The objective of this paper is to provide a
comprehensive analysis on the decided Islamic Banking cases in
Malaysia of year 1987 to 2018 in order to find out the trend of
underlying Shariah contract and legal disputes. The method
employed in this study is the legal research through the analysis
decided Islamic Banking cases in Malaysia. This paper highlights
the underlying Shariah contracts that attract numerous judicial
consideration and legal disputes in different phases of
development in Islamic Banking cases. The diversification
underlying Shariah contract and the complexity of legal issues
could be traced in the more recent decided Islamic Banking cases.
Moreover, the findings contribute to the enhancement of disputes
resolution outcomes through court process and improvise the
Shariah compliance and legal risk management of Islamic
Banking Institutions.

Index Terms: Trend, Islamic Banking, Cases, Underlying
Shariah Contracts, Legal disputes

1. INTRODUCTION

The rapid growth of Islamic Banking industry in Malaysia is a
signal that the industry will expose the economy to the
systemic risk if it is not properly controlled. Thus, this
industry needs to be regulated to maintain its soundness and
the sustainability of its progress. Well-defined strategies are
needed focusing on the institutional capacity building and
development of a comprehensive supporting financial
structure. According to the former Governor of Central Bank
of Malaysia, Datuk Zeti Akthar Aziz, legal infrastructure is
one of the main pre-requisites in the Islamic Banking Sector
Master Plan 2010 to 2020 (BNM, 2011). Enactment of new
Islamic banking law and development of legal talents that are
competent in both Shari’ah and Civil Law are the important
parts of this process (Mohamad & Trackic, 2012)

In addition, the 10-year Financial Blue Print by the Central
Bank of Malaysia aims to make the country as a global hub of
Islamic Finance that focuses on developing Malaysia as a
Centre of Reference (BNM, 2011). This includes the vision to
enhance Malaysia's legal system in order to be acknowledged
and adopted for the international Islamic financial
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transactions. To achieve this, according to Zakaria (2013), it
requires among others, a comprehensive legal framework that
could promise certainty, predictability, and consistency in the
disputes resolution outcomes. Hence, the analysis on decided
Islamic Banking cases is one way to come out with the
inference and overview on the courts' adjudication of Islamic
Banking cases in Malaysia. Notably, from time to time, the
Islamic Banking institutions have moved to other new Shariah
contracts to facilitate the financing transactions. The
milestone of the Shariah contracts for Islamic Banks reveals
the new adopted Shariah contracts from year 2009 onwards
which include, Tawarrug, Parallel Istisna, ljarah Mausufah fi
Zimmah and others (BIMB, 2013). With the introduction to
the new Shariah contracts, it suggests that different trends in
Shariah contracts and legal disputes could be traced from
decided Islamic Banking cases of year 1987 to 2018.

I1. UNDERLYING SHARIAH CONTRACTS IN
ISLAMIC BANKING CASES

The overall cases analysed in this study are 63 cases from year
1987 until 2018 of which they are divided into four phases:
phase | from 1987-2003, phase 11 from 2004-2009, phase IlI
from 2010-2012 and phase 1V from 2013-2018. The category
of the cases based on the Shariah underlying contract has
revealed that 36 out of 63 cases deal with the Bai' Bithaman
Ajil (BBA) contract. This covers 57% or half of the total
cases. This finding is in line with Markom et al. (2013) and
Hasan and Asutay (2011) that suggested, most of the decided
Islamic Banking cases are related to the BBA contract. The
percentage of different underlying Shariah contracts of 63
decided Islamic Banking cases analysed is illustrated in the
following Diagram:

Diagram 1: Percentage of Different Underlying Shariah

Contract in Decided Islamic Banking Cases of Year
1987-2018
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The finding indicates that the
BBA contract and Bay' Inah are
the two Shariah contracts that
attract the most judicial
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consideration in the court litigation proceeding for Islamic
Banking cases. The controversial over these two Shariah
contracts have been addressed in many articles (Abdul &
Taib, 2009). It is observed from the cases that the disputes
over the BBA contract are mainly centred on the Shariah
issues.

In the early phases of decided Islamic Banking cases, the
Shariah issues of the BBA contract mostly related to whether
the Islamic Bank should be allowed to claim the full selling
price in the case of early termination due to customers'
default. This issue seems to be settled based on the Court of
Appeal decision in case of Bank Islam Malaysia Bhd v Lim
Kok Hoe & Anor and other appeals (2009) that had granted
the claim for the full selling price stipulated in the Property
Sale Agreement (PSA) of the BBA contract. But, many still
believe that it is unjust to allow the Islamic Banks to collect
the "unearned profit" from the unexpired tenure of the
financing. In Nurrachimi, Mohamed, & Nazah(2013)
mentioned that, in relation to the case of Bank Islam Malaysia
Bhd v Lim Kok Hoe & Anor and other appeals (2009) , the
Court of Appeal Judges had decided in favour of the Islamic
Bank in order to portray good image of Islamic Bank to the
public and to prevent the injury to the growth of Islamic
Banking industry in Malaysia.

However, it is argued that the decision of the court in the case
was made based on the Islamic principles that the parties
should be bound by the selling price that had been mutually
agreed in the PSA. The decision did not in any way give good
perception to the Islamic Bank. Many customers had turned
away because the Islamic Banking seems to be more
oppressive than the Conventional Banking (Mohamad &
Trakic, 2013). It is good to note that Bank Negara Malaysia in
2013 has issued the Guidelines on Ibra (Rebate) for sale based
financing that requires the Islamic Financial Institutions to
grant lbra/rebate for early settlement of the financing
including the cases involving the customers' default as stated
under provision 6.1 of the Guidelines (BNM, 2013). By
having this guideline, the courts now are able to do justice to
the Islamic Banks as well as to the customers (Mohamad &
Trakic, 2013).

Another issue on the BBA contract in the more recent decided
Islamic Banking cases is in relation to the existence of the
subject matter of the contract in case of abandoned project. In
the case of Pripih Permata Sdn Bhd v Bank Muamalat
Malaysia Bhd (2015), the presiding Judge declared that the
BBA contract entered by the parties as invalid due to the
existence of Gharar Fahishah since there is uncertainty on the
existence of the subject matter of contract because the
construction of the building project was abandoned thus the
court ordered the Islamic Bank in this case to refund the
instalments paid by the customer. Although the decision in
this case has been criticised due to the absence of any
reference made to the SAC on the issue, but many agree that
the Islamic Bank acting as the seller in the PSA should take
the risk and obligation to ensure the completion of the project
and the submission of vacant possession of the property to the
customer (Hilal, Noor, & Shuib, 2017).
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Bay' Inah is the second Shariah contract that mostly disputed
in Islamic Banking cases. The legal dispute on this contract is
mostly on the Shariah issues. Based on the observation of 63
decided Islamic Banking cases, two cases involving the Bay'
Inah have been declared by the court as invalid as in the case
of Bank Kerjasama Rakyat Malaysia Bhd v MME Realty &
Management Sdn Bhd (2018) and FLH LCT Services
SdnBhd& Anor v Malaysian Debt Ventures Bhd (2016). In
the first case, the Bay' Inah contract was declared as void
because the agreement consists the pre-condition to
repurchase the asset and in the second case the Bay' Inah
contract was invalidated by the judge because of the absence
of the underlying asset during the execution of the contract.
Although the BBA contract is the highest underlying Shariah
contract for Islamic Banking cases in every phase of the
analysis, but the concentration of the BBA cases has reduced.
In the first phase, of year 1987 to 2003, 90% of the cases
analysed are related to the BBA contract. But this percentage
has continuously decreased. In the fourth phase of year 2013
to 2018, the percentage of the BBA contract in decided
Islamic Banking cases is only 50%. The underlying Shariah
contracts in Islamic Banking cases become more diverse in
the third and fourth phase and no longer monopolised by the
BBA contract. This is mainly due to the action taken by the
Islamic Banks that have stopped offering the BBA contract
and move to other Shariah contracts like Tawarug.

In some recent Islamic Bank's report, the division of the
financing by Shariah contract has revealed that, over 80% of
the underlying Shariah contracts for financing are based on
Tawarug and less than 20% of the underlying Shariah
contracts are based on the BBA (Bank Islam, 2017). Although
Tawarug has been in the market since 2005 and currently
becomes a phenomenal in the Islamic Banks, there are only
two out of 63 decided Islamic Banking cases that deal with
this Shariah contract.

Diagram 2: Percentage of Underlying Shariah contract in
Islamic Banking cases of
Four Different Phases 1987-2018
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One of the main points that could be highlighted from the
analysis is that over dependency on a particular controversial
Shariah contract like the BBA in the past had resulted in
higher legal and Shariah-compliance risk. This practice also
had exposed the Islamic Banking institutions to the
concentration risk when the legality of the Shariah contract
from the Islamic perspective was questioned by the court.
However, the Islamic Banking environment today has
witnessed the domination of
another Shariah contract which
is Tawarrug in the financing
transactions of Islamic Banking
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which is not a good indication. Thus, Islamic Banks should be
encouraged to diversify the underlying Shariah contracts and
minimise the application of controversial Shariah contracts in
the financing transactions as a measure for risk mitigation
process.

3.0 Legal Disputes in Islamic Banking Cases

According to Hasshan (2017), legal disputes in Islamic
Banking could be divided into five main categories which
include the contractual disputes, Shariah disputes, legislative
disputes, procedural disputes and moral disputes. The finding
of the legal issues in the cases that have been analysed are
categorised into these five main groups. Through the
observation and analysis of 63 decided Islamic Banking
cases, it was observed that in many cases, there are more than
one legal issues that had been submitted to the courts. The
total number of legal issues that has been identified from the
analysis of 63 Islamic Banking cases is amounted to 111 legal
issues. The percentage of the legal issues that have been
categorised based on the nature of the disputes into the five
main categories is illustrated in the following diagram:

Diagram 3: Legal Disputes in Decided Islamic Banking Cases
of Year 1987 to 2018
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3.1 Contractual Disputes

The contractual dispute is initiated mainly due to the breach of
contract. In relation to Islamic Banking cases, most of the
proceedings were initiated by the Islamic Banks following the
breach of the financing contract when the customers defaulted
on the instalments. 44 out of 63 casesanalysed had named the
Islamic Banks as the Plaintiffs that apply from the court either
for Summary Judgment or Order for Sale to remedy the
customers' default. This finding is in line with Markom et al.
(2013) and Hasan and Asutay (2011), that have stated most of
the cases in Islamic Banking involve the application for
Summary Judgment and Order for Sale. In many cases, the
courts granted the Summary Judgment and the Order for Sale
to the Islamic Banks due to the failure of the customers to
raise any defence or to prove the existence of any cause to
contrary.

However, there are also cases initiated by the customer based
on the contractual disputes. For example, in case of Tahan
Steel Corp Sdn Bhd v Bank Islam Malaysia Bhd (2012) and
Kamuja Hartamas SdnBhd (formerly known as Aras Suasana
SdnBhd) v Bank Kerjasama Rakyat Malaysia Bhd (2017).
The proceedings of these cases were initiated by the
customers that had challenged the lawful action of the Islamic
Bank in terminating the financing contract.

In addition, the contractual disputes also involve the matters
under the Specific Relief Act (1950) such as the recession,
rectification and specific performance (Hasshan, 2017). In the
case of Malayan Banking Berhad v Robiah Binti Endot
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(2011), the issue of rectification on the profit rates that had
been negligently written as 0.85% instead of the actual profit
intended by the Islamic Bank of 8.5% was submitted to the
court. The customer had been paying the instalments based on
0.85% profit rate for few years and innocently believe that the
actually profit rate was 0.85%. The court held that this was a
unilateral mistake stemmed from the plaintiff's negligence and
refused to grant the order of rectification.

3.2 Shariah Disputes

Through the observation, Shariah disputes are the most
common defence raised by the customers against the claims
by the Islamic Banks. This is in line with Hasshan (2017) that
has stated most of the lawyers acting on behalf of the
customers will submit on the Shariah issues to defence the
cases. In many cases, the courts held that, the Shariah issues
bought by the customers are not of bona fide issues to be
trailed. It is unjust for the customers to raise the issue of
Shariah non-compliance or illegality of the Shariah contract
after benefitting from the financing. The Shariah issues raised
were just the afterthought defence or mere allegations without
any proof.

However, from the overall 63 cases that have been analysed,
there are three cases in which the Islamic financing facilities
agreements had been declared as void due to the Shariah
disputes raised by the customer which include the case of
Pripih Permata Sdn Bhd v Bank Muamalat Malaysia Bhd
(2015), FLH LCT Services Sdn Bhd & Anor v Malaysian
Debt Ventures Bhd (2016), and Bank Kerjasama Rakyat
Malaysia Bhd v MME Realty & Management Sdn Bhd
(2018).1n these cases, the court found that the agreements are
inconsistent with the fundamental Shariah requirements (see
appendix 4).

3.3 Legislative Disputes

Legislative disputes are another common issue raised by the
customers as defence against the claims by the Islamic Banks.
The legislative disputes are related to the contention that the
Shariah contracts entered by the parties had breach the
statutory or legislative provisions. The judges faced a lot of
difficulties to provide the findings and decisions on the
legislative disputes raised by the parties in Islamic Banking
cases (Hasshan, 2017). In dealing with this issue the courts
have to look into the context of the provision and the intention
of the legislature as mentioned by the judge in the case of
CIMB Islamic Bank Bhd v LCL Corp Bhd& Anor (2015).

From the cases that have been analysed, 16 legal issues have
been recognised to fall under the legislative disputes. The
example of significant legislative issue raised in decided
Islamic Banking cases including the contention over the
constitutionality of s. 56 and s. 57 of the Central Bank of
Malaysia Act (2009) as found in the case of Tan Sri Abdul
Khalid Ibrahim v Bank Islam (M) Bhd(2011) and Mohd Alias
bin Ibrahim v RHB Bank Bhd & Anor (2011). The conflict
between the Shariah contract and the National Land Code
(1965) also has been submitted to the courts in several cases
including the case of Dato' Haji Nik Mahmud Bin Daud v
Bank Islam Malaysia Berhad
(1996) and Bank Muamalat
Malaysia Bhd v Kong Sun
Enterprise Sdn Bhd & others
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(2012). Although in many cases, the courts have stressed on
the applicability of the Contract Act (1950) to the Islamic
financing, this does not prevent the customers from raising the
issue on the conflict of the Shariah contracts and the Contract
Act1950 (seeBank Kerjasama Rakyat Malaysia Berhad v
Koperasi Belia Nasional Berhad, 2016)and (Bank Muamalat
Malaysia Bhd & Ors v Redha Resources SdnBhd&Ors,
2017).

None of the courts' decisions in the cases involving the
legislative disputes had agreed on the legislative conflict
raised by the parties. Despite looking at the intention of the
legislature on the enactment of the provision, the judges
appreciate the unique characteristic of Shariah contract and
try to construct the findings of the courts on the legislative
issue in the perspective of Islamic principles (Bank Muamalat
Malaysia Bhd v Kong Sun Enterprise Sdn Bhd & others,
2012).

3.4 Procedural Disputes

Procedural disputes should not be considered lightly.
Although the procedural disputes do not affect the merit of the
case, there is still possibility that the courts may dismiss the
application due to the non-fulfilment of the court procedure
(Hasshan, 2017). Despite acknowledging the special
characteristic of Islamic Banking facilities, the courts still
held that the procedural requirement set by the law should be
observed by the parties (Bank Islam Malaysia Berhad v
Pasaraya Peladang SdnBhd, 2004).

Through the analysis, eight decided Islamic Banking cases
had specifically dealt with the procedural issues. The usual
procedural issues raised by the parties to Islamic Banking
cases is related to the non-compliance of O 83 r 3(3) of the
Rules of Court 2012, that is to provide the definite amount
claimed including the amount of interest in the application of
Summary Judgment or Order for Sale as in the case of Bank
Islam Malaysia Berhad v Adnan Bin Omar (1994) and Bank
Islam Malaysia Berhad v Pasaraya Peladang SdnBhd (2004).
In several cases, the judges refused to allow the parties to
submit on the issues which were not specifically mentioned in
the pleading as in the case of Bank Islam Malaysia Bhd v
Aquasix Corp Sdn Bhd &Ors(2014) and Bank Kerjasama
Rakyat Malaysia Berhad v Koperasi Belia Nasional Berhad
(2016). The court procedure requires the issues to be
specifically raised and detailed in the pleadings before it
could be submitted in the trial.

3.5 Moral Disputes

Moral disputes are related to the contentions or claims made
by the parties based on the allegation of oppressiveness,
excessiveness, fairness, justice, prohibited business conduct
and consumer protection (Hasshan, 2017). In civil litigation
process, the main consideration of the court is to deal with the
legal issues pleaded and not to put any merit on the issue of
morality. But in Islamic financial transactions, the issue of
morality could not be disregard since morality is a significant
element in Islamic principles. All the matters including the
conducts and transactions are guided by the principle of
morality such as fairness and justice as mentioned by the
judge in the case of Malayan Banking Bhd v Ya' kup bin Oje
& Anor (2007). In the case of Amanah Raya Capital v
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Hairuddin & Ors (2012), the judge had acknowledged the
excessiveness of the Plaintiff in charging 6% rate of Tawidh
on the customer.

Through the analysis, seven of the legal issues raised in 63
cases fall under the moral disputes. The contention of
oppressiveness and excessiveness of Islamic Banks' claim
usually interrelated with the Shariah issue on interest
submitted to the court, (see Bank Kerjasama Rakyat Malaysia
Bhd v Brampton Holdings Sdn Bhd (2015andAffin Bank Bhd
v Zulkifli bin Abdullah (2006). By having section 135 and
section 136 of the Islamic Financial Services Act2013,
whereby the Islamic Banks are required to be transparent and
fair in their contracts, the financial consumer may have a new
ground to specifically claim or bringup the defence based on
the issue of morality (Hasshan, 2017).

. CONCLUSION

Through the analysis on decided Islamic Banking cases in
Malaysia, it is interesting to highlight the increased
sensitivity, concern and appreciation of the judges especially
in dealing with the Shariah issues. The underlying Shariah
contracts and the legal issues submitted to the courts in
decided Islamic Banking cases have become more diverse and
complex. Thus, the judges should be able to attend the issues
with adequate knowledge on Islamic principles that govern
the Islamic Banking practices, in order to ensure there is no
flawed and strange decision. The improvement on these
aspects will contribute to certainty, predictability and
consistency in the dispute resolution outcomes of Islamic
Banking cases through the court litigation proceeding. The
readiness of the court to deliberate on the Shariah issues and
to invalidate the Islamic Banking contracts due to Shariah
non-compliance is an alert to the Islamic Banks to improve
the Shariah compliance aspects. In addition, the analysis also
reveals different scope of legal issues which include the
legislative, procedural, moral disputes and others raised by
the customers against the Islamic Bank. Thus, Islamic Banks
should pay attention not only to Shariah compliance risk but
also on the management of legal risks of the institutions.
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Suprema Court should hava filsd the clsim against the Appsllent for dsfiulting lom rather than the spplication for
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1LNS 275 putes: The Dafandant arzusd thar there was slaman finmcing
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Bmk  Kejmama | Raba | BEA T Contactual Disputes: This was o sppaal by the Appallant (lslamic Bark) over the High Court decision s dbandenad
Malsysia v Emo= Comporstion ol Ordar mder groumd that
S D D00 3 2L 438 :: mmmm m“:“ e 5? s .5;::[2&];‘;?&965] o “f = Dublic Ilamic Bk vGob | Do T Contsacrual Disputes: The Plintiff applisd for Summary Tademant to acquize the Fall price of the car
Coum of pondent bl dszaly made paymants before gl Appellan Hod:Choy [2011] 1LNS 994 financad by the Plintiff fom the Defendsnt. The Pleintiff clsimed that the financing contract. was not valid
pped HighCout sincait had involvad the trssction of llagal car
Chuets GBBa&On vEuwal | Mukaiah T. Procatural Disputss: The PlaintifE spplisd 1o the court 1o 1ofsin the Defendant fom contimuing with the
finance Houss [2011] 1LNS | Mumagiseh ‘court action until the PlaintifFs legal suits against the State Govemment of Selanger disposed by the court
54
High Count
Bk Daramian Magysiav | BEA T. Contractual Disputes: This was an application for Summary Tudgment after the Defendant defaultd on
FisklF s aBLE AL ‘monthly instalments
Corpostion Ltd [2011] 1 2. TheApplicstion for Summary Judgment was demied by the Dafendant since thers was & collsteral sgraement
LNS 687 ‘concludad batwaen the parties to be considerad by the court in full trial
| High Cout
RHE Llamic Bank v Vabmgz | Musbabah 1. Contractual Dispuras: This wes &0 sppliceticn for SUmmary Jodgment ater the Defendant Sefaultad on
Global Tradr SdnBhd&0n ‘momhly instalments. Tn dsfoncs, the Defendant fzised theizsus that thars was 2o Murshahsh contact
[20L1] L LN 624 cancluded betwesn the partisr.
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Tme Skariah Confract | Main Lezal Disputes
Tan 51 Abdul Fhalid Tossbim. | BEA 1 Legilsive Disputs: T Appelen s ot consticationsiyof 50 1. 37 of e CEALR (05)
Bk ilam (M) BEd shrich claimmad to be contrary to Art. 8and Art. T4 of the FC.
[2011] ILXS 259
Couttof.
Tshan Stael Corp Sdn Bhdw | Tatisnd 1. Contractual Disputes: The High Court had agreed with the Respondant contantion that the Appallant bad
Bk Islam Malaysia Bhd wrongfuly tamningsed the SNENCng contrad. The APpellant sppesl azainst the dacision and comandsd that
[2012] 2MLT 314 thetermination of the fnancing contract was lawful and valid.
Coutof.
opaks Holdings Sz Bhdv | Tetiend T. Comizactual Disputas: The Appellant srgusd fhat s Snsscing coniradt was coachuded betwesn 11 pastiss
Bank Islam Malaysia Bhd bgedmmemermmbymmppeummmmm
[2012] 4 MLT 337
Courtef.
BackLilam Malaysia Ebdv | BEA T. Comracrual Disputes: This was n application of Order for Sal following the dsfult of the Defendant on the
Aghar bin Md All [2012] 5 instalments
MLI240 2. Sherish Disputes: In dafnce, the Defendant argued ontha validity uﬂ.heBEAwnm sz:ul:]e:lm.mu
HighCournt of the contract which was the unit hous did not exist dusing the execution of |
Bank Musmalat Malaysia | Jarah 1. Contractual Disputes: Thiswas a0 Summary. s Gefulted on
Bhd v Kong Sun Enterprisz momhl)'mulmm.
SdnBhd & others [2012] 10 2. Lagislative Disputas: emacutad by the parties was azsinst the
MLI 865 pmwmmhem.c (1965), and the Comrat An(wso)
HighCourt 3. Sharish Disputes: The Defendant slso contended that there will be slement of intersst if the court sllows the
claim on total outstanding sum of sentsl in the exly terminstion ofthe ersh contract
‘Amanh Rays Capital v Bey T 1. Contactual Disputes: This was n epplication for Summary Judgment afier the Defendant bhas defeultad on
HainddingOrs [2012] 5 CLT ‘monthly instalmants.
631 2. Sharish and Moral Disputes: The Plaintiff had been excassive in charging 6% penslty for the late payment
High Court chargas (Tawidh).
3. Legislative Disputes: The PlaimifThas no autbority to cary out Islemic Banking busipess
Bk [ilam Malsysla Bar | Tevansg T, Contraceal Disputas: Thia was 20 application for summary judgmant since the Defendant has efeultad
s Amber Plastic &0t ‘momhly instaliment.
[2012] 1LNS 24 2 Indsfemss tothe claim of summary judgment, the Defendant saised the issus that the canificais of
HighCourt indebtodness b failed to datail the calculation of the sum dlegad toba dus.
Bank Elam Malaysia Bodv | Tstiend T. Conmacmual Dispuras: This was a0 aopli Summary Sl oo
Mustaffer @ Mustefls Bin ‘monthly instalmants.
Yacobdr Aner [2012] SMLT 2. Centracteal Disputes: The Defendant saisad the issua that the Plaintiff had failed to send any notice bafore
252 charging the Tawidh, onz of the tems stipulated in th Istisny’ syeement
HighConrt
Bank [zlm Malaysia Brdv__| Tstiand 1. Conrracrual Disputes: This was m sppli Summary defaultad on
[Case | Shariah Contract | Main Legal Disputes |
‘momhly instslments
others 2012] 10 MLT484 2. Sharich Disputes: The Defendant arguad that the Istisns’ contract concludad betwemn the partias did not
High Court follow the real Islamic principles
Appendix 4: Analysis of Decided Islamic Banking Cases from 2013-2018
Case Shariah Contract | Main Legal Disputes
Ong Limn O v Kuwait Fizance | Musababeh 1. Lesislative Disputas: The in the Bankruprcy
Houss (Malsysis) BRA[2013] 10 | Tawaruq imvalvethe valus of intarest quantifisd up to the date when the Bankruptey Motica was issusd to the De-
CLIS6 fendant which was against 2. 3 (1) (i) of the Bakruptcy AcL{1967).
High Court
‘Benk Musmalar Malaysia Batiad v | BEA 1. Contracrual Disputes: The FLantie claimed for Summary Judgment aftr the Defendant demiliad on b
imstallmens

NosiznTgjudin [2013] 1 LKS 854
High Court 2. TheDefendant raisad the issus of nagligance on part of the Dlsimtiff for:
& Relsssing the prograssive payment withou chacking the sthamicity of the csnificare issusd by the
architac

b. Failto ansure the status of the developar
. ThePlaintiff sction was immsture sincs there was azrsamant batwsen the FLEntiff md the davalopar
10 sefimd the money if the project was shandansd

Public Bk Bhd v Mok 2 BEA 1 Contcoa Dt The Pl o for Sy Todprment e the Dl demlid on
MobdNafidsh [1013] 1 CLI 274
High Court 2 smmpm ‘The Defendant ergued that the undadying asset wes ot in existance and still under the

construction duing the sxecution of the BBA comtact,
Legalmwmlymm The Plaintiff contndad that the amount disimad did not includs the amount of

Tan TheanChooi v Kuwait Fiiaice | Diuababah

Houss (Malaysia) Bhd & Another | Tawarng imtarest quantifiad up to the dats of the Baukuptcy Dotics issumnce which was against £, 3 (1) ) of
Case[2013] 7CLI 404 Bamiruptey Act

Count
‘Bank ilam Malaysia BEQ Husbabah T. Contacrual Disputes: The
Aguasix Corp SanBRAZON: [2014] mmmmmsmmmpmnfmxawmwmmmmmmb,m
3MLISL patiss.
Court of Appesl 2. Procadusal Disy thar the Respondant should not mise the issve which was.

sputes: The Appsllant also

5ot plaaded in the Statament of Claim and Statement of Reply to the Detence.

‘Maybank Elamic BB ¥ EEA 1. Contractual Disputes: The Defendant’ customer deflted on monthly instalmems Therefors the Plaintiff
epplied for Semmary Judgment fom the court

Sheridh Disputes: The Defndant arguad that the sale szreement com assignment was tainted with
‘umcentainey. Th selling price in the sereement was stated as RM437, 428 81. But from the monthly
paymant of the otsl 300 months, the amount was RM 487,500

9

Iohemad
Yordin [2014] 7ML 685
High Count

Case Shariah Contract

“Tank Musmalar Malzysia Bafoad v | BEA 1. Contractual Disputes: The PLaintiff demandad the paymant of Anabeing which had bean defauliad from
Subaili Abdul the Lst and the Tnd Dsfendants (Guarmtors). In dsfoncs, the 2nd Dafindem raissd the lasus that ba did not
Rabman & Avor [2014] 10CLT sesd the document when he puthis siznare onitand thus, the agreement was not valid

170

High Cout

CDME Llamic Bak Brd v LCL | BEA 1. Comracrus] Disputes: The Defendant dsfiulted on the repayment of fizmcing.

ComBha& Anor [2015] B ML 2. Sharish Dispures: The Defindant quastionad the lagslity of the BEA contract since the sams subject

852 marerhad beem usad racyelad 10 complate these ==t of ADA and ASA.

High Court 3. Lagislariva Disputas: The Defendant slso @MMMEEAMMWI&umuS of

pamies Act {1965). The was the izt
Defendant's

‘Contzactual Disputes: The Defendant defiultsd on rspeyment of GRanciss

Skarish Dispuras: The Defendant argusd thar thers was slement of Gharay becamss the sxistnce of rwo

Bank Pembanzunan Maleysia Bhd | BEA
v Mensilin Holdings SéBhi&Om

|

2015) 11N 442 e ———r which was

High Cout

D Shamsol Babar BEA 1. Legislative Disputas: The PIaintiT argusd that the Banknuptcy procesting commenced aier 6 yasns Som.

Abéul Kadir v RHE Bazk B and d‘ethtznf]mlgnel\mmm(a:{l)b)nfﬁmk\m m(lmjmm immadiars sxecution of

amother sppeal [2015] 4 CLJ 561 benkruptcy procaating after jodgment has bam obtsined. The barknptcy proceading was dlsotime

Federal Coutt arrod basad on £.6(3) of the 1 1053

Tripih Permais SanEbd v Bak | BEA T Sharish Disputes: The Plaimi comendad that (b BEA contia aarad imoby e partis was

Musmalat Malaysia Bbd [2015] § invalid sincs the comstruction project was sbandoned. The developer in this case Ias been wound wpand the

€L 135 rojact’s land was sold. The vacant posssssion of subjsct matter (the building under construction) could sotbe

HighCout nandad over to the PLEDE.

Eark Kagasams Rabyar EEA 1. Conmactusl Dispuas; The Defendan: defsultsd on fapayment of fLarcing The PlantiSaplisd for

Malaysia Bidv Brampton Summeary Judzment

‘Holdings Sdn Bhd 2. Sherish nd Moral Dispwes: The Defendam argusd that BEA contract was not & velid Sherish contract

01514 CLJ 635 bacasa it was taintad with th slaments Of IMtarest 02 10 STCASVE OUTLENAING sum claimad by the
Dlaintiff

FLHALCT Sarvices SanBha Anor | Bay Inah ‘Contractual Disputas: The Appallant defeultad in the repayment vfﬁmng (x-ng.cm:

=

v Malaysian Debt Ventures Bhd Sharish Disputes; The Appellent arguad that the By’ Insh conteact entersd by the parties was invalid
[2016] 1 MLT 248 mmmjmmoaufmmmmmmm;mmﬂmm(cmﬂ
Coutt of Appasl Appaal).

Kuwait Financ | ADMAT T. Morsl Disputas: Ths Dlaimtiff argusd that the Dsfendnt was not antitlad 10 32t off the axit fos fom ths
‘Houss (M) B 20161 12MLT Plaintiffs scoount for the exly sedemption’ settlement of the finsncing sincz the amownt was not
E mentionad Jetter. This was against the Guidsline of Trmsparancy and

Case Sharizh Contract | Main Lezal Disputes
Fiigh Court Disclosurs by the BN pursua tos. 133 of the FSA (013
Bk Kefjarams Rakyst Malaysia | Bay Insh 1. Contractusl Disputes: The Defendant defsulted on menthly insislments.
Bahad v 2 ugﬂmmmmmmugmmuAmmmmwgmulSnmemxl
Koparasi Belia Nasional Berhad Act(1950) bacamss thar
[20L6] 1 LKS 985 wdwhdﬂammvmeda;1ma;zuﬁhesalenf6mdem{1957mﬂ!lﬂmmﬁum
‘High Court intention to give possassion of the undedying asset to the Dafandant,

3. Procatus] Disputes: The kst the Defendant allowad 10 mise the issuas not

stipulated in the plesting

‘Waybenk Tlemic Bhd A0 Mursbahah 1. Contractusl Disputas: The Defindant defiulted on epayment of financing (Fizh Cour).
Builden SaBR4% Aner [2017] 2 2 i The against the Hi iz imvali the Murshahsh
MLT62 ‘contract bacanse same asset was usad for the principsl APA and ASA, and in thesacond APA and ASA.
Court of Appesl which wers executed for Estrucuring the fipancing
‘Bek M usmalar Malaysia Bay Inch 1. Contractusl Disputas: The Defindant defulted on epayment of Sinancing (Figh Cour)
BhaOns v Radha Rasourcar 2. Sher The against the Hi isi imvalidatad the Bay Insh
SenBhazOr [2017] 2 MLY 636 contract on the rasson thar owmerzhip of the indsriying assst undsr the Bay’ Insh comtract was not passad
Court of Appesl tothe Rexy

spondent

Legislative Disputes: The Respondant comendad thar the transfar of bansficial ownership conradicrs the
Comract Act (1850)

Femujabianeme:5dnEnd (fomady | BEA T, Contractual Disputss: Toe Appallast srgoed that there was wongtal tsnmination of = brdging Gcilitiss
kmovnas Aes SuasansSduBld) v

BankKejasans. Rakya: Malaysia
BE[2017] 3 MLT 668

Courtof

w

“Adlin bin Kalid v Mobamad Jgib | fash

Sharish Dispwiar: Tha Appallant sppaslad agsinet tha Summary Jodgmant gramted by e lowar court
Appallant

Likaiand othar sppsals [2017] 6 without considring the Sharish issuss smised by the
Be/ e 1. Contractusl Disputes: The Defindant. definlted on papment of financing
2. Sherish Disputes: The Defendsnt arguad that the contact of Bay Tnsh was invelid becanse it consists of a
Managament Sdn Bhd [2018] 8 ‘pre-condition to repurchase the undarlying asset. Secondly there Was eoDecus sequEne in the
MLT313 ‘conclusion of the Agad which was Bot sligned with the SAC Resolution.

High Conrt
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